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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
PRIESTS FOR LIFE, et al.,
Plaintiffs,

Case No. 1:13-cv-01261-EGS

-vDEPARTMENT OF HEALTH AND HUMAN
SERVICES, et al.,

DECLARATION OF ROBERT J.
MUISE

Defendants.
I, Robert J. Muise, make this declaration pursuant to 28 U.S.C. § 1746 and based on my
personal knowledge and/or verifiable information and belief.
1.

I am an adult citizen of the United States and co-lead counsel for Plaintiffs in the

above-captioned case.
2.

Attached to this declaration as Exhibit A is a true and correct copy of the Institute

of Medicine’s (“IOM”) report published in 2011 regarding preventive care for women. The
report is entitled, “Clinical Preventive Services for Women: Closing the Gaps,” and it can be
found at http://www.iom.edu/Reports/2011/Clinical-Preventive-Services-for-Women-Closingthe-Gaps.aspx. This website was last visited on September 29, 2013.
3.

Attached to this declaration as Exhibit B is a true and correct copy of the

“Women’s Preventive Services: Required Health Plan Coverage Guidelines” (hereinafter
“Guidelines”). These Guidelines can be found at http://www.hrsa.gov/womensguidelines/. This
website was last visited on September 29, 2013.
4.

Attached to this declaration as Exhibit C is a true and correct copy of the

Department of Health and Human Services’ “Guidance on the Temporary Enforcement Safe
Harbor” issued on August 15, 2012.
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5.

Attached to this declaration as Exhibit D is a true and correct copy of the press

release issued on June 28, 2013, in which the Obama administration announced that it had issued
final rules on contraceptive coverage and religious organizations. This press release can be
found at http://www.hhs.gov/news/press/2013pres/06/20130628a.html. This website was last
visited on September 29, 2013.
I declare (or certify, verify, or state) under penalty of perjury that the foregoing is true
and correct.
Executed on the 30th day of September, 2013.
/s/ Robert J. Muise
Robert J. Muise, Esq.
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REPORT BRIEF

JULY 2011

For more information visit www.iom.edu/preventiveserviceswomen

Clinical Preventive
Services for Women
Closing the Gaps

As a centerpiece of the Patient Protection and Affordable Care Act (ACA)
of 2010, the focus on preventive services is a profound shift from a reactive
system that primarily responds to acute problems and urgent needs to one
that helps foster optimal health and well-being. Women stand to benefit
from this shift given their longer life expectancies, reproductive and genderspecific conditions, and historically greater burden of chronic disease and
disability. And, for the same reasons, they will benefit economically since the
ACA removes cost-sharing requirements for specified preventive services—
eliminating out-of-pocket costs that often put screenings, counseling and
procedures supporting health out of reach for moderate- and lower-income
women.
Given the magnitude of change, the U.S. Department of Health and Human
Services (HHS) charged the Institute of Medicine (IOM) with reviewing what
preventive services are important to women’s health and well-being and then
recommending which of these should be considered in the development of
comprehensive guidelines. The IOM convened a committee of experts to
identify critical gaps in the preventive services already identified in the ACA,
which are based on recommendations developed by three independent bodies: the United States Preventive Services Task Force, the American Academy
of Pediatrics’ Bright Futures recommendations for adolescents, and the Centers for Disease Control and Prevention’s Advisory Committee on Immunization Practices.
The committee defined preventive health services as measures—
including medications, procedures, devices, tests, education, and counseling—shown to improve well-being and/or decrease the likelihood or delay the

Women stand to benefit from this
shift given their longer life expectancies, reproductive and genderspecific conditions, and historically
greater burden of chronic disease
and disability.
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onset of a targeted disease or condition. To guide
its deliberations in determining gaps in preventive
services not included in existing guidelines, the
committee developed four overarching questions:

ventive services and screenings that support
women’s overall health.
For sexually active women, the committee
found that current recommendations of screening for cervical cancer, counseling for sexually
transmitted infections, and HIV counseling and
screening are too limited in scope and should be
expanded. It also made several recommendations
that support women’s reproductive health. These
include a fuller range of contraceptive education,
counseling, methods, and services so that women
can better avoid unwanted pregnancies and space
their pregnancies to promote optimal birth outcomes. Additional recommendations address
needs of pregnant women, including screening
for gestational diabetes and lactation counseling
and equipment to help women who choose to
breastfeed to do so successfully.
The committee recommended including at
least one well-woman preventive care visit annually for women to receive comprehensive services.
Depending on a woman’s health status, health
needs, and risk factors, multiple visits might be
recommended to provide the full range of preventive services.
Finally, the committee recommended that
all women and adolescent girls be screened and
counseled for interpersonal and domestic violence
in a culturally sensitive and supportive manner.
An estimated five million women are physically,
sexually, or emotionally abused by their partners
each year in the United States. Screening for risk
of abuse is central to women’s safety, as well as to
addressing current health concerns and preventing future health problems.

• Are high-quality systematic evidence
reviews available which indicate that the
service is effective in women?
• Are quality peer-reviewed studies available that demonstrate effectiveness of the
service in women?
• Has the measure been identified as a federal
priority to address in women’s preventive
services?
• Are there existing federal, state, or international practices, professional guidelines, or
federal reimbursement policies that support the use of the measure?
Preventive measures recommended by the
IOM committee for preventive coverage consideration met the following criteria:
• The condition to be prevented affects a
broad population;
• The condition to be prevented has a large
potential impact on health and well-being;
and
• The quality and strength of the evidence is
supportive.
The committee took seriously its task of focusing on women’s unique health needs. Throughout
the study process, the committee repeatedly questioned whether the disease or condition was significant to women and, especially, whether it was
more common or more serious in women than in
men or whether women experienced different
outcomes or benefited from different interventions than men.

Keeping Preventive Care Up-to-Date
The committee made several recommendations
that will enable HHS to periodically update the
review of preventive services covered under the
ACA. The committee recommends developing
the structures within HHS that involve accountability and processes to ensure that preventive

Protecting Women’s Health
The committee found sufficient evidence to
endorse eight recommendations for specific pre-

2
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The committee defined
preventive health services as
measures—including medications,
procedures, devices, tests,
education, and counseling—shown
to improve well-being and/or
decrease the likelihood or delay
the onset of a targeted disease or
condition.

Recommendations for Preventive Health Care Services for Women that Should be Considered by the U.S.
Department of Health and Human Services

Recommendation 5.1: Screening for gestational
diabetes in pregnant women between 24 and 28 weeks
of gestation and at the first prenatal visit for pregnant
women identified to be at high risk for diabetes.

Recommendation 5.6: Comprehensive lactation
support and counseling and costs of renting breastfeeding equipment. A trained provider should provide
counseling services to all pregnant women and to those
in the postpartum period to ensure the successful initiation and duration of breastfeeding. (The ACA ensures
that breastfeeding counseling is covered; however, the
committee recognizes that interpretation of this varies.)

Recommendation 5.2: The addition of high-risk human
papillomavirus DNA testing in addition to cytology testing in women with normal cytology results. Screening
should begin at 30 years of age and should occur no
more frequently than every 3 years.

Recommendation 5.7: Screening and counseling for
interpersonal and domestic violence. Screening and
counseling involve elicitation of information from
women and adolescents about current and past violence and abuse in a culturally sensitive and supportive manner to address current health concerns about
safety and other current or future health problems.

Recommendation 5.3: Annual counseling on sexually
transmitted infections for sexually active women.

Recommendation 5.8: At least one well-woman preventive care visit annually for adult women to obtain
the recommended preventive services, including
preconception and prenatal care. The committee also
recognizes that several visits may be needed to obtain
all necessary recommended preventive services,
depending on a woman’s health status, health needs,
and other risk factors.

Recommendation 5.4: Counseling and screening for
human immunodeficiency virus infection on an annual
basis for sexually active women.

Recommendation 5.5: The full range of Food and
Drug Administration-approved contraceptive methods, sterilization procedures, and patient education
and counseling for women with reproductive
capacity.

3
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Committee on Preventive Services for Women
Linda Rosenstock (Chair)
Dean, School of Public Health,
University of California, Los
Angeles
Alfred O. Berg
Professor, Department of
Family Medicine, University of
Washington School of Medicine, Seattle
Claire D. Brindis
Professor of Pediatrics and
Health Policy, Department of
Pediatrics and Department of
Obstetrics, Gynecology and
Reproductive Health Services,
and Director, Philip R. Lee Institute for Health Policy Studies,
School of Medicine, University
of California, San Francisco
Angela Diaz
Jean C. and James W. Crystal
Professor of Adolescent Health,
Department of Pediatrics
and Community Preventative
Medicine, Mount Sinai Medical
Center, New York
Francisco Garcia
Distinguished Outreach Professor of Public Health, and
Obstetrics and Gynecology;
Director, University of Arizona
Center of Excellence in Women’s Health; and Codirector of
the Cancer Disparities Institute,
University of Arizona, Tucson
Kimberly Gregory
Vice Chair of Women’s Healthcare Quality and Performance
Improvement, and Department
of Obstetrics and Gynecology,
Cedars-Sinai Medical Center,
Los Angeles
Paula A. Johnson
Executive Director, Connors
Center for Women’s Health
and Gender Biology, and Chief,
Division of Women’s Health,
Brigham and Women’s Hospital, Boston
Anthony Lo Sasso
Professor and Senior Research
Scientist, Division of Health
Policy and Administration,
University of Illinois at Chicago
School of Public Health

Heidi D. Nelson
Research Professor of Medical
Informatics and Clinical Epidemiology and Medicine, Oregon
Health and Science University,
and Medical Director for Cancer Prevention and Screening,
Providence Cancer Center,
Providence Health & Services,
Portland
Roberta B. Ness
Dean and M. David Low Chair
in Public Health, School of Public Health, University of Texas,
Houston
Magda G. Peck
Professor of Public Health and
Pediatrics and Associate Dean
for Community Engagement
and Public Health Practice,
College of Public Health,
University of Nebraska Medical
Centers, Omaha
E. Albert Reece
Vice President for Medical
Affairs, University of Maryland,
and John Z. and Akiko K. Bowers Distinguished Professor and
Dean, University of Maryland
School of Medicine, Baltimore
Alina Salganicoff
Vice President and Director,
Women’s Health Policy, Henry
J. Kaiser Family Foundation,
Menlo Park, California
Sally W. Vernon
Division Director, Health
Promotion and Behavioral
Sciences, Blair Justice, Ph.D.
Professorship in Mind-Body
Medicine and Public Health,
and Professor of Epidemiology and Behavioral Sciences,
University of Texas School of
Public Health, Houston
Carol S. Weisman
Distinguished Professor of
Public Health Sciences and
Obstetrics and Gynecology and
Associate Dean for Faculty
Affairs, Pennsylvania State
College of Medicine, Hershey

services meeting the requisite criteria will be considered in the future, as science emerges. Further,
HHS should establish an independent commission
to support the process.
The committee noted that the public health
system and community-based preventive services
are important to achieving the aims of preventive
health services. Community-based health services
can play significant roles in providing preventive
care to many different populations. The committee encourages HHS to consider widening the
proposed commission’s scope of authority so that
public health efforts work in coordination with
the new and existing bodies that are charged with
overseeing other elements of the ACA.

Conclusion
Positioning preventive care as the foundation of
the U.S. healthcare system is critical to ensuring
Americans’ health and well-being. Although the
ACA addresses preventive services for both men
and women of all ages, women particularly stand
to benefit from additional preventive health services. The inclusion of evidence-based screenings,
counseling, and procedures that address women’s
greater need for services over the course of a lifetime may have a profound impact for individuals
and the nation as a whole. f

Jeanette H. Magnus
Cecile Usdin Professor in
Women’s Health and Chair,
Department of Community
Health Sciences, School of
Public Health and Tropical
Medicine, Tulane University,
New Orleans

Study Staff
Karen Helsing
Study Director

Amy Pryzbocki
Financial Associate

Jesse Flynn
Associate Program Officer

Rose Marie Martinez
Director, Board on Population Health and Public Health
Practice

Suzanne Landi
Research Assistant
Chelsea Frakes
Senior Program Assistant
Rebekah E. Gee
Institute of Medicine
Anniversary Fellow

Study Sponsor
The Department of Health and Human Services

500 Fifth Street, NW
Washington, DC 20001
TEL 202.334.2352
FAX 202.334.1412
www.iom.edu
The Institute of Medicine serves as adviser to the nation to improve health.
Established in 1970 under the charter of the National Academy of Sciences,
the Institute of Medicine provides independent, objective, evidence-based advice
to policy makers, health professionals, the private sector, and the public.
Copyright 2011 by the National Academy of Sciences. All rights reserved.
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Health Resources and Services Administration

HRSA Home

Women's Preventive Services
Guidelines

Share

Affordable Care Act Expands Prevention Coverage for Women’s Health
and Well-Being
The Affordable Care Act – the health insurance reform legislation passed by Congress and signed into
law by President Obama on March 23, 2010 – helps make prevention affordable and accessible for all
Americans by requiring health plans to cover preventive services and by eliminating cost sharing for
those services. Preventive services that have strong scientific evidence of their health benefits must be
covered and plans can no longer charge a patient a copayment, coinsurance or deductible for these
services when they are delivered by a network provider.

Women's Preventive Services Guidelines Supported by the Health Resources and
Services Administration
Under the Affordable Care Act, women’s preventive health care – such as mammograms, screenings for
cervical cancer, prenatal care, and other services – generally must be covered by health plans with no
cost sharing. However, the law recognizes and HHS understands the need to take into account the
unique health needs of women throughout their lifespan.
The HRSA-supported health plan coverage guidelines, developed by the Institute of Medicine (IOM), will
help ensure that women receive a comprehensive set of preventive services without having to pay a copayment, co-insurance or a deductible. HHS commissioned an IOM study to review what preventive
services are necessary for women’s health and well-being and therefore should be considered in the
development of comprehensive guidelines for preventive services for women. HRSA is supporting the
IOM’s recommendations on preventive services that address health needs specific to women and fill
gaps in existing guidelines.

Health Resources and Services Administration Women's Preventive Services
Guidelines
Non-grandfathered plans (plans or policies created or sold after March 23, 2010, or older plans or
policies that have been changed in certain ways since that date) generally are required to provide
coverage without cost sharing consistent with these guidelines in the first plan year (in the individual
market, policy year) that begins on or after August 1, 2012.

Type of Preventive Service

HHS Guideline for Health
Insurance Coverage

Frequency

Well-woman visits.

Well-woman preventive care visit
annually for adult women to
obtain the recommended
preventive services that are age
and developmentally
appropriate, including
preconception care and many
services necessary for prenatal
care. This well-woman visit
should, where appropriate,
include other preventive services
listed in this set of guidelines, as
well as others referenced in
section 2713.

Annual, although HHS
recognizes that several visits
may be needed to obtain all
necessary recommended
preventive services, depending
on a woman’s health status,
health needs, and other risk
factors.* (see note)

Screening for gestational
diabetes.

Screening for gestational
diabetes.

In pregnant women between 24
and 28 weeks of gestation and
at the first prenatal visit for
pregnant women identified to be
at high risk for diabetes.

Human papillomavirus testing.

http://www.hrsa.gov/womensguidelines/

Screening should begin at 30
years of age and should occur

Learn More
Clinical Preventive Services for
Women: Closing the Gaps Institute of
Medicine report

Prevention

Women's Preventive Services Guidelines
Page 2 of 2
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High-risk human papillomavirus
DNA testing in women with
normal cytology results.

no more frequently than every 3
years.

Counseling for sexually
transmitted infections.

Counseling on sexually
transmitted infections for all
sexually active women.

Annual.

Counseling and screening for
human immune-deficiency
virus.

Counseling and screening for
human immune-deficiency virus
infection for all sexually active
women.

Annual.

Contraceptive methods and
counseling. ** (see note)

All Food and Drug
As prescribed.
Administration approved
contraceptive methods,
sterilization procedures, and
patient education and counseling
for all women with reproductive
capacity.

Breastfeeding support,
supplies, and counseling.

Comprehensive lactation support In conjunction with each birth.
and counseling, by a trained
provider during pregnancy
and/or in the postpartum period,
and costs for renting
breastfeeding equipment.

Screening and counseling for
interpersonal and domestic
violence.

Screening and counseling for
interpersonal and domestic
violence.

* Refer to guidance issued by the Center for Consumer Information and Insurance Oversight entitled
Affordable Care Act Implementation FAQs, Set 12, Q10. In addition, refer to recommendations in the
July 2011 IOM report entitled Clinical Preventive Services for Women: Closing the Gaps concerning
distinct preventive services that may be obtained during a well-woman preventive services visit.
** The guidelines concerning contraceptive methods and counseling described above do not apply to
women who are participants or beneficiaries in group health plans sponsored by religious employers.
Effective August 1, 2013, a religious employer is defined as an employer that is organized and operates
as a non-profit entity and is referred to in section 6033(a)(3)(A)(i) or (iii) of the Internal Revenue Code.
HRSA notes that, as of August 1, 2013, group health plans established or maintained by religious
employers (and group health insurance coverage provided in connection with such plans) are exempt
from the requirement to cover contraceptive services under section 2713 of the Public Health Service
Act, as incorporated into the Employee Retirement Income Security Act and the Internal Revenue Code.
HRSA also notes that, as of January 1, 2014, accommodations are available to group health plans
established or maintained by certain eligible organizations (and group health insurance coverage
provided in connection with such plans), as well as student health insurance coverage arranged by
eligible organizations, with respect to the contraceptive coverage requirement. See Federal Register
Notice: Coverage of Certain Preventive Services Under the Affordable Care Act (PDF - 327 KB)

http://www.hrsa.gov/womensguidelines/
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DEPARTMENT OF HEALTH & HUMAN SERVICES

Wahington, DC 20201

Date: August 15, 2012 1
From: Center for Consumer Information and Insurance Oversight (CCIIO), Centers for
Medicare & Medicaid Services (CMS)
Title: Guidance on the Temporary Enforcement Safe Harbor for Certain Employers, Group
Health Plans and Group Health Insurance Issuers with Respect to the Requirement to
Cover Contraceptive Services Without Cost Sharing Under Section 2713 of the Public
Health Service Act, Section 715(a)(1) of the Employee Retirement Income Security Act,
and Section 9815(a)(1) of the Internal Revenue Code
I.

Purpose

Section 2713(a)(4) of the Public Health Service Act (PHS Act), as added by the Patient
Protection and Affordable Care Act (Affordable Care Act), requires non-grandfathered group
health plans and health insurance issuers to provide coverage for recommended women’s
preventive health services without cost sharing. The Affordable Care Act also added section
715(a)(1) to the Employee Retirement Income Security Act (ERISA) and section 9815(a)(1) to
the Internal Revenue Code (Code) to incorporate the provisions of part A of title XXVII of the
PHS Act (including section 2713) into ERISA and the Code to make them applicable to group
health plans.
Interim final regulations were issued by the Department of Health and Human Services (HHS),
the Department of Labor, and the Department of the Treasury (collectively, the Departments) on
July 19, 2010 (codified at 26 CFR §54.9815-2713T; 29 CFR §2590.715-2713; and 45 CFR
§147.130), which provide that a non-grandfathered group health plan or health insurance issuer
must cover certain items and services, without cost sharing, as recommended by the U.S.
Preventive Services Task Force (USPSTF), the Advisory Committee on Immunization Practices
of the Centers for Disease Control and Prevention, and the Health Resources and Services
Administration (HRSA). Among other things, the interim final regulations provide that, if a new
recommendation or guideline is issued, a plan or issuer must provide coverage consistent with
the new recommendation or guideline (with no cost sharing) for plan years (or, in the individual
market, policy years) that begin on or after the date that is one year after the date on which the
new recommendation or guideline is issued.

1

This bulletin was originally issued on February 10, 2012, to describe the temporary enforcement safe harbor. In
reissuing this bulletin, CMS is not changing the February 10 policy; it is only clarifying three points: (1) that the safe
harbor is also available to non-profit organizations with religious objections to some but not all contraceptive
coverage, as clarified herein; (2) that group health plans that took some action to try to exclude or limit
contraceptive coverage that was not successful as of February 10, 2012, are not for that reason precluded from
eligibility for the safe harbor, as clarified herein; and (3) that the safe harbor may be invoked without prejudice by
non-profit organizations that are uncertain whether they qualify for the religious employer exemption, as clarified
herein. Organizations that have already completed the certification or issued the notice from the February 10, 2012
bulletin are not required by this revised bulletin to recertify or reissue the notice.
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HRSA was charged by statute with developing comprehensive guidelines for preventive care and
screenings with respect to women, to the extent not already recommended by USPSTF. On
August 1, 2011, HRSA adopted and released guidelines for women’s preventive services based
on recommendations developed by the Institute of Medicine at the request of HHS (Women’s
Preventive Services: Required Health Plan Coverage Guidelines, or HRSA Guidelines). One of
HRSA’s recommendations is that all Food and Drug Administration-approved contraceptives for
women, as prescribed by a provider, be covered by non-grandfathered group health plans and
health insurance issuers without cost sharing.
That same day, the Departments issued an amendment to the interim final regulations that
provided HRSA discretion to exempt group health plans established or maintained by certain
religious employers (and any group health insurance provided in connection with such plans)
from any requirement to cover contraceptive services. The Departments’ amended interim final
regulations specified that, for purposes of this exemption, a religious employer is one that: (1)
has the inculcation of religious values as its purpose; (2) primarily employs persons who share its
religious tenets; (3) primarily serves persons who share its religious tenets; and (4) is a non-profit
organization described in section 6033(a)(1) and section 6033(a)(3)(A)(i) or (iii) of the Code.
Section 6033(a)(3)(A)(i) and (iii) of the Code refers to churches, their integrated auxiliaries, and
conventions or associations of churches, as well as to the exclusively religious activities of any
religious order. The definition of religious employer, as set forth in the amended interim final
regulations, was based on existing definitions used by some States that exempt group health
insurance coverage of certain religious employers from having to comply with State insurance
law requirements to cover contraceptive services. This discretion to exempt the group health
plans established or maintained by these religious employers (and any group health insurance
coverage provided in connection with such plans) from any requirement to cover contraceptive
services was exercised by HRSA in the HRSA Guidelines, consistent with the Departments’
amended interim final regulations. Therefore, this exemption now applies to any group health
plan established or maintained by a qualifying religious employer (and any group health
insurance coverage provided in connection with such a plan).
For all non-exempted, non-grandfathered plans and policies, the regulations require coverage of
the recommended women’s preventive services, including the recommended contraceptive
services, without cost sharing, for plan years (or, in the individual market, policy years)
beginning on or after August 1, 2012.
On January 20, 2012, Secretary Sebelius reaffirmed the exemption authorized in the amended
interim final regulations. In doing so, the Secretary indicated that a temporary enforcement safe
harbor would be provided to non-exempted, non-grandfathered group health plans established
and maintained by non-profit organizations with religious objections to contraceptive coverage
(and any health insurance coverage offered in connection with such plans). This bulletin
describes the temporary enforcement safe harbor. It is available to non-exempted, nongrandfathered group health plans established or maintained by non-profit organizations whose
plans have consistently not covered all or the same subset of contraceptive services for religious
reasons at any point from the original issuance date of this bulletin (i.e., February 10, 2012)
onward, consistent with any applicable State law (and any group health insurance coverage
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provided in connection with such plans), as described herein. This temporary enforcement safe
harbor provides an additional year for these group health plans and group health insurance
issuers (i.e., until the first plan year beginning on or after August 1, 2013).
The Department of Labor and the Department of the Treasury agree with the need for such
transitional relief and will not take any enforcement action against an employer or group health
plan that complies with the conditions of the temporary enforcement safe harbor described
herein.
II.

Temporary Enforcement Safe Harbor

The temporary enforcement safe harbor will be in effect until the first plan year that begins on or
after August 1, 2013. Neither employers, nor group health plans, nor group health insurance
issuers will be subject to any enforcement action by the Departments for failing to cover some or
all of the recommended contraceptive services without cost sharing in non-exempted, nongrandfathered group health plans established or maintained by an organization, including a group
or association of employers within the meaning of section 3(5) of ERISA, (and any group health
insurance coverage provided in connection with such plans) meeting all of the following criteria:
1. The organization is organized and operates as a non-profit entity.
2. From February 10, 2012 onward, the group health plan established or maintained by the
organization has consistently not provided all or the same subset of the contraceptive
coverage otherwise required at any point, consistent with any applicable State law,
because of the religious beliefs of the organization.
3. As detailed below, the group health plan established or maintained by the organization
(or another entity on behalf of the plan, such as a health insurance issuer or third-party
administrator) must provide to participants the attached notice, as described below, which
states that some or all contraceptive coverage will not be provided under the plan for the
first plan year beginning on or after August 1, 2012. 2
4. The organization self-certifies that it satisfies criteria 1-3 above, and documents its selfcertification in accordance with the procedures detailed herein.
With respect to the second criterion above, the following exception applies. A group health plan
will be considered not to have provided all or the same subset of the contraceptive coverage
otherwise required if it took some action to try to exclude or limit such coverage that was not
successful as of February 10, 2012. Accordingly, such coverage will not disqualify an employer,
a group health plan, or a group health insurance issuer from eligibility for the safe harbor. To
qualify, the organization must certify that it (or its plan or its issuer) took some action before
February 10, 2012, to try to exclude from coverage under the plan some or all contraceptive
services because of the religious beliefs of the organization, but that, subsequently, such
2

Nothing in this bulletin precludes employers or others from expressing their opposition, if any, to the final
regulations or to the use of contraceptives.
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contraceptive services were covered under the plan despite such action. Section IV describes the
specifications for the certification.
Any employer that potentially qualifies for the religious employer exemption may, if eligible, opt
to invoke the temporary enforcement safe harbor. Doing so would not preclude the employer
from later invoking the exemption, if eligible.
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III.

Notice

The attached notice must be in any application materials distributed in connection with
enrollment (or re-enrollment) in coverage that is effective beginning on the first day of the first
plan year that is on or after August 1, 2012. 3 (For example, for a calendar year plan with an
open enrollment period beginning November 1, the notice must be in any application materials
provided to participants on or after November 1, 2012.).
This notice is required to be provided by the group health plan (although the plan may ask
another entity, such as a health insurance issuer or third-party administrator, to accept
responsibility for providing the notice on its behalf). With respect to insured coverage, unless it
accepts in writing the responsibility for providing the notice, a group health insurance issuer does
not lose its protection under the temporary enforcement safe harbor solely because the notice is
not distributed by the plan as described herein, or because the issuer relies in good faith on a
representation by the plan that turns out to be incorrect.
Organizations that exclude some contraceptive coverage must use the term “some” in the notice
where indicated.
IV.

Certification

A certification must be made by the organization described in section II. 4 The certification must
be signed by an organizational representative who is authorized to make the certification on
behalf of the organization. The specifications for the certification are attached.
The certification must be completed and made available for examination by the first day of the
plan year to which the temporary enforcement safe harbor applies.
Where to get more information:
If you have any questions regarding this bulletin, contact CCIIO at CMS at 410-786-1565 or at
phig@cms.hhs.gov.

3

CMS has determined that the notice is not a collection of information under the Paperwork Reduction Act because
it is “[t]he public disclosure of information originally supplied by the Federal government to the recipient for the
purpose of disclosure to the public.” 5 CFR §1320.3(c)(2).
4
CMS has determined that the certification is not a collection of information under the Paperwork Reduction Act
because, although it is a third-party disclosure, it is a certification that does not entail burden other than that
necessary to identify the respondent, the date, the respondent’s address, and the nature of the instrument. 5 CFR
§1320.3(h)(1).
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NOTICE TO PLAN PARTICIPANTS
The organization that sponsors your group health plan has certified that it qualifies for a
temporary enforcement safe harbor with respect to the Federal requirement to cover
contraceptive services without cost sharing. During this one-year period, coverage under your
group health plan will not include coverage of [some] contraceptive services.
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Wahington, DC 20201

CERTIFICATION
This form is to be used to certify that the group health plan established or maintained by the organization
listed below qualifies for the temporary enforcement safe harbor, as described in HHS bulletin entitled
“Guidance on the Temporary Enforcement Safe Harbor for Certain Employers, Group Health Plans and
Group Health Insurance Issuers with Respect to the Requirement to Cover Contraceptive Services
Without Cost Sharing Under Section 2713 of the Public Health Service Act, Section 715(a)(1) of the
Employee Retirement Income Security Act, and Section 9815(a)(1) of the Internal Revenue Code,”
pertaining to coverage of FDA-approved contraceptive services for women without cost sharing.
Please fill out this form completely.
Name of the organization sponsoring the plan
Name of the individual who is authorized to make,
and makes, this certification on behalf of the
organization
Mailing and email addresses and phone number for
the individual listed above

(Check the applicable box)
I certify that the organization is organized and operated as a non-profit entity; and that, at any point
from February 10, 2012 onward, the plan has consistently not provided all or the same subset of the
contraceptive coverage otherwise required, consistent with any applicable State law, because of the
religious beliefs of the organization.

I certify that the organization (or its plan or its issuer) took some action before February 10,
2012, to try to exclude from coverage under the plan some or all contraceptive services
because of the religious beliefs of the organization, but that, subsequently, such
contraceptive services were covered under the plan despite such action, and that, but for that
coverage, I could make the certification above.
I declare that I have made this certification, and that, to the best of my knowledge and belief, it is true
and correct. I also declare that this certification is complete.

______________________________________
Signature of the individual listed above
______________________________________
Date

Failure to provide the requisite notice to plan participants renders a group health plan ineligible for the
temporary enforcement safe harbor.
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EXHIBIT D

Administration issues final rules on contraception coverage and religious organizations
Page 1 of 1
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Administration issues final rules on contraception coverage and religious organizations
Today, the Obama administration issued final rules that balance the goal of providing women with coverage for recommended
preventive care – including contraceptive services prescribed by a health care provider – with no cost-sharing, with the goal of
respecting the concerns of non-profit religious organizations that object to contraceptive coverage. The final rules reflect public
feedback received in response to the Notice of Proposed Rulemaking issued in February 2013.
“The health care law guarantees millions of women access to recommended preventive services at no cost,” said Health and
Human Services Secretary Kathleen Sebelius. “Today’s announcement reinforces our commitment to respect the concerns of
houses of worship and other non-profit religious organizations that object to contraceptive coverage, while helping to ensure that
women get the care they need, regardless of where they work.”
Today’s final rules finalize the proposed simpler definition of “religious employer” for purposes of the exemption from the
contraceptive coverage requirement in response to concerns raised by some religious organizations. These employers, primarily
houses of worship, may exclude contraceptive coverage from their health plans for their employees and their dependents.
The final rules also lay out the accommodation for other non-profit religious organizations - such as non-profit religious hospitals
and institutions of higher education - that object to contraceptive coverage. Under the accommodation these organizations will
not have to contract, arrange, pay for or refer contraceptive coverage to which they object on religious grounds, but such
coverage is separately provided to women enrolled in their health plans at no cost. The approach taken in the final rules is similar
to, but simpler than, that taken in the proposed rules, and responds to comments made by many stakeholders.
With respect to an insured health plan, including a student health plan, the non-profit religious organization provides notice to its
insurer that it objects to contraception coverage. The insurer then notifies enrollees in the health plan that it is providing them
separate no-cost payments for contraceptive services for as long as they remain enrolled in the health plan.
Similarly, with respect to self-insured health plans, the non-profit religious organization provides notice to its third party
administrator that objects to contraception coverage. The third party administrator then notifies enrollees in the health plans that
it is providing or arranging separate no-cost payments for contraceptive services for them for as long as they remain enrolled in
the health plan.
The final rules provide more details on the accommodation for both insurers and third party administrators.
The final rules strike the appropriate between respecting the religious considerations raised by non-profit religious organizations
and increasing access to important preventive services for women.
The final rules are available here: http://www.ofr.gov/OFRUpload/OFRData/2013-15866_PI.pdf
For more information about today’s final rules visit: http://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/womenspreven-02012013.html
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